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- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
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DETAILED ACTION 

Claim Rejections - 35 USC §112 

Claims 1, 3, 5, 7, 9, 11-15, 17-20, 22 and 24 are rejected under 35 U.S.C. 112, 
first paragraph, as failing to comply with the written description requirement. The 
claim(s) contains subject matter which was not described in the specification in such a 
way as to reasonably convey to one skilled in the relevant art that the inventor(s), at the 
time the application was filed, had possession of the claimed invention. Applicant 
recites that the feedback signal provides instruction to the patient. The original 
specification only has the feedback signal providing and indication to the patient and 
instruction further provided for the patient by a person instructing the patient. The device 
is merely a signal indicator and provides no instruction. Applicant's claims as now 
written involve new matter. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1,3, 5, 7, 9, 11-15, 17-20, 22, 24 are rejected under 35 U.S.C. 102(b) as 
being anticipated by Vachillo USPN 5,997,482. Vaschillo provides a feedback monitor 
that display current heart rates and would thus show graphically all changes in heart 
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rate including maximum heart rates, minimum heart rates and transitions from 
maximums to minimums and also provides phase angles between breathing rate and 
heart rate at all such heart rates. The disclosure also suggests that breathing 
conditioning is used wherein a patient attempts to minimize phase differences between 
the breathing cycle and the heart rate cycle to match the peaks and troughs and thus 
the signal is one telling the patient when to inhale and exhale. The peaks on the rate 
monitor as well as the phase angle are thus considered to be the signal to indicate 
breathing changes. The feedback device also provides a feedback phase difference 
angle which is considered to be an offset value. All values are capable of being 
programmable and thus the term "programmable" alone offers no patentable distinction. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1 ,3, 5, 7, 9, 1 1 -1 5, 1 7-20, 22 are rejected under 35 U.S.C. 1 03(a) as 
being unpatentable over Stabler et al USPN 6,836,681 . Stabler provides the patient with 
a heart rate variability monitor that shows peaks and troughs as well as heart rates that 
are offset from the maximum and minimums. Such values are capable of being 
programmed into a computer making them programmable values. Applicant's claims 
merely provide for a patient to watch the monitor, the claims do not specify a specific 
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instruction or action of the patient to inhale or exhale only that the monitor trace 
indicates such is the time to be done. To have had the patient watch his own heart rate 
variability being monitored would have been obvious in view of Stabler so as to provide 
feedback to the patient to better control such. 

Response to Arguments 

Applicant's arguments filed 12-16-2008 have been fully considered but they are 
not persuasive. Not one passage cited by applicant describes the feedback indicator as 
providing an instruction. This is because beeps, blips and other indicators provide 
indication much light a traffic light. The reason people stop at a red light and go on a 
green light is because they learned this in driving school where they were instructed to 
do so. The same hold true for an indicator light on the dashboard of a car. It usually 
requires one to refer to their owner's manual to diagnose the condition. Applicant is 
trying to massage his specification into something that it isn't. Applicant appears to be 
more interested in covering the apparatus then the method. The art cited displays to the 
patient their heart rate and how it varies. While applicant doesn't show an embodiment 
where the indicator is a heart rate display, it does not exclude such either. If the 
applicant had an embodiment where patients were told to inhale at the maximum value 
shown on the display applicant would consider this to be an instruction to do so and the 
maximum would be the exact moment to do so or just after the maximum depending on 
the instructions given to the patient as to when to inhale/exhale during indication. The 
examiner is applying the art in a similar fashion as applicant is interpreting his 
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specification. Applicant seems want to have it both ways. He does not want to claim any 
steps outside the operation of the machine and instead refers to an indicator element as 
an instruction in attempt to define over another machine that performs the same 
function as the claim is written yet objects when the examiner provides a similar 
interpretation to the art. Apparently an indicator is only an instruction when applicant 
says it is an instruction. The applicant is quite aware of what amendments he could 
make to overcome the art and 112 rejection but refuses to do so. Instead he argues that 
the words of the claim require special meaning 

In is clear that applicant through simple amendments can overcome the 
rejections applied but is not interested in doing so. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Mark W. Bockelman whose telephone number is (571) 
272-4941 . The examiner can normally be reached on Monday - Friday 8:00 - 4:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Carl Layno can be reached on (571) 272 -4949. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Mark W Bockelman/ 

Primary Examiner, Art Unit 3766 

March 30, 2009 



